VANDERBURGH COUNTY ENGINEERING DEPARTMENT

201 Northweat Fourth Btreet + Sulte 307
Oid Vanderburgh County Courthalise
Evanevile, ndlana 47708 - Tel . {(812) 424-9803

Tos Alan Kissinger
From: John Steoll
Subject{] Pigeon Creek
Date: July 17, 1895

At the last Pigeon Creek Greenway meeting, Shirley James asked me
if I could get a legal interpretation of what the declaration of
Pigeon Creek as a navigable waterway actually means. I got the
attached copies of the Indiana statutes on this, and it seems
fairly vague to me. It seems that the only thing the County could
do would be to authorize the use of funds to remove obstructions,
and it does not say what departments would be responsible for that
work if the Commissioners authorized the use of County funds.

Since Shirley reguested this information, I sent her copies of
everything that I have attached te this memo. As a result, she
gaid that she would like to request the use of County money to
remove obstructions in the creek. She also asked 1f you had
reviewed thig information, and I £old her that I would forward it
to you. Please review this and let me know if, in your opinion,
there are any other issues other than removal of obstructions that
the County could be responsible for. I told Shirley that County
money is very limited, so she should not count on getting any money
to do anything to clean up the Creek. However, I think she will
still request some funds from the Commissioners.

If you have any guestions concerning this, please contact me,
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NAVIGABLE WATERWAYS

order such person, firm, or corporation to cease the use of such potable
ground water. [Acta 1957, ch, 309, § 2; P.L.34-1987, § 83.]

18-2-4-1

13-2-3-3. Penalty for violations of chapter, — A person who violates
this chapter commits a Class C infraction. Each day of violation constitubyy
& separate offense. [Acts 1957, ch. 308, § 3; 1978, P.L, 2, § 1314,

Crose References. Infraction and ordi-
nance vialations enforcement proceedings, IC
-4-32.

CHAPTER 4
NAVIOGABLE WATERWAYS
SECTION. HEGEION
13-2-4-1, Stream declared navigoble — Pe- 13245, Piers, wharves, and docks,
Eifon, . 13-2-4-6, Mills not affucted.

13-2-4-2. Examination of stream. 13:2-47. Fund 1o remuve ohatructivns.
13:2-4-3. [Repealed.} 13248, Gates at river banks
13-2-4-4. Pennlty for obstructing. 18-2-4-8. Permit required by depurinsend,

13-2-4-1. Stream declared navigable — Petition, — The boards of
commissioners in the several counties in this stute are authorized to
declare any stream or watercourse in their respective countles navigable;
on the petition of twenty-four [24) freeholders of the county, residing in the
vicinity of the stream which it is intended to be declared navigable. [Acty

1805, ch, 167, § 24, p. 621.]

Cross References. Jurisdiction of munici-
pality over watercourses, IC 38.1-3.9,

Indlans Law Journal, Public Righta in
Indiana Watars, 37 Ind. L.J. 469.

Rea Giestae, Navigable Waters in Indiana:
Searching for Solutions to Problems of enti-
fication and Administration, 32 Rea (lestoe
272 (1988).

Opinlons of Atterney Gaeneral, Riparian
rights of land awners slong stveams must ba
determined in each psrticuler ense and do-
pends upon whether Lhe stream Is navigable
or nonnavigable in fact and court opiniona
are confusing as to what date should be used
to determine navigahifity, 1933, p. 538

NOTES TO DECISIONS

ANALYBIS
In general.
Determination of navigabitity.
Navigability.

Navigable str¢sms,
Nonnavigable streams,

In General.

All navigable rivers, croeks and waters
within the Indinna territory, were deemed to
be and remain public highways by Aet of
March 6, 1804, sectlon 6, Val. 2, U.g. Statute
at Large, p. 278. Depow v, Board of Trustees,
& Ind. 8 (1854); Neaderhouser v. State, 28
Ind. 257 €1867).

Wherever, in the course of & stream, it
ceaned {0 be a public highway for the com-

merce between this and other stutes, at that
point ils national chararter terminated, and
above that it was within the exclusive juris-
diction of the atate. Neaderhouser v, State, 28
Ind, 257 (1867),

Pullic policy divtated the vwnership of thu
beds of nonnavigable, freshwater atregrs by
riparian proprietora, Ross v, Fauet, 64 Ind.
471, 28 Am. R. 855 (18763,

Determination of Navigability. .

Nalure is competent to meke a river navi-
gable without the help of the legislature und
the question of navigableness was ons of the
facts put in isaus by the pleadings, and s
exislence was correctly left to the jury upon
tha evidence before thom, Martin v, Bliss, 5
Blackf. 35, 32 Am, Dec. 62 (1838),
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The Jimiled ues made of a Hver for naviga-
fion pnd its nse for other purpones did mot
change the ultimate fact that it waa a naviga-
b =trepm und pa such a public highway.
Depew v. Baard of Trusters, & Ind, 8 (1854);
Roard of County Comm'rs v. Pidge, § [nd. 13
t1254),

A stream tostld not be anid 10 be navigable
in the legnl senee of the term, unless it was of
surh o chirncler as to be useful to the public
as n channel of travel or commarce.
Neuderhouser v, State, 28 Ind. 257 (1867).

Rtrmnms, where they were only navigabie
for certain kinds of Enferior craft, or for
cortatin hislances within the State, and where
they ware nut visited by vessels of commerca
conting frow and going to the navigable
waturs of other Stotes, by continuous voy-
npes. were stbject only ta the jurlsdiction of
the State, nod the legislature, in ite own
Havretion canld authorize their obstruction,
al pleaswre when decmed proper for the
public geml, Neaderhouser v. State, 28 Ind.
BV IS LI N

it i navipahility in fact, which constitutes
nuvigabilits in Taw. Ross v, Faust, 54 Ind.
47E, 23 A, R. 665 (1876). |

Navigahllify.
I'he Hmiled use made of & river for naviga-
Ling nnel ids preneral use fur other purposes did

Coltateen] References. 78 Am, Jur. 2d,
Waters, §§ 54-1186,

Right of publicin shore of inland navigable
lake helwern high and low water marks. 40
AL-RA3d 778.

not change the ultimate fact that it was a
nrvigabla siream and as such & publle high-
way, Bissell Chilled Plow Worka v, Seuth
Bend Mip. Co,, 64 Ind. App. 1, 111 N.E, 932
{1916},

WNavigable Sireams,

The Wahash River is a navigable strenm,
the bed of which has never been aurveyed or
gold. Dawson v. James, 64 Ind, 162 {1878).

The Watash River i a navigable river and
hence a public highway. State v. Wabash
Paper Co., 21 Ind, App. 167, 48 N.E. 653
(1897), vehearing overruled, 21 Ind. App. 172,
51 N.E. 849 (1898),

Nonnavigahle 8treams.

The courl knowa judicially, as matter of
fact, that White River, in Marion County,
Indinna, is neither a navigated nor a naviga-
ble river and it follows, of course, that by the
exproas ennctment of Congresy, the title of its
ripayian proprietors exiends to the thrend of
Ui strepm notwithstanding the bed of the
rlream was not surveyed by the United
States surveyor, nor, in terma, sold to pur-
chinsors of the bordering lands, Rogs v. Faust,
B4 Ind. 471, 23 Am. R. 665 (1878}

White River in Marion County is not a
navigable slream, Indianapolin Water Co, v.
Kingan & Co., 165 Ind. 476, 58 N.E. 715
t1900), .

Way by necessity where property is accesai-
ble by navigable water, 9 AL.R3d 800,

13-2.4-2, Examination of siream. — On the filing of the petition

provided for in section 1 {C 13.2.4-1] of this chapter, any auch board shall
causge an examination of the stream or watercourse intended to be declared
navigable to be made by some suitable person, who shall ascertain and
report to the board the fength of the same, and how much thereof is capable
of being declared navigable, which report such board shall confirm if
gatisfied that the stream, if navigable, would be of public utility; and
thereupon such board shall declare such stream navigable and cause the
report to be recotded on the records of the board, as public highways are
recorded. [Acts 1905, ch, 167, § 25, p. 521; P.L.34-1987, § 34.]

13-2.4-3. [Repealed.} _ g

tompilee's Notes, This section, concerm-  and  walercourses,  was repealed by
ing the removal of obatructions in streama  P.L.1-1890, § 205, effective March 20, 1990,

K
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13-2-4-4. Penalty for obstructing. ~- Any person obstructing any
stream or watercourse declared navigable shall be liable to the same pains
and penalties as persons guilty of obstructing public highways; and the
general laws governing public highways, and the laying out snd working
thereof in all other respects, shall, so fur us applicable, govern in the
defining and working of navigable walercoursus, [Acts 1905, ch. 167, § 27,
p. 5211

NOTES TO DECISIONS

In Generaf. obstruction of navigable streams a crime, Cox
The legistature has power to make the v. Siate, 3 Blackf 153 (1839),

Collateral References. Licbility of person  dibris or waate, for damages caused by
obatructing etream, vavine, or similar arsa by  flooding or the Hke. 29 A LR.2d 447.

18.2.4-8, Piers, wharves, and docks. — Any riparian owner of lands
within this state bordering upon a navigable stream may build and
maintain within his premisea so bordering on such stream, and upon the
submerged landa beneath the water thereof, piers, wharves, docks or
harbors in aid of navigation and commerce, and may use, cccupy and enjoy
the same as appurtenant to his said lands: Provided, That such piers, docks
and wharves shall not extend into such stream further than is necessary to
accommodate shipping and navigation, and in no case ac as to obstruct the
same, {Acts 1905, ch. 167, § 28, p. 521.}

13-2-4-8, Mills not affected. — The declaration of watercourses as
navigable by county boards shall net affect any mill, dam, aqueduet,
viaduct, bridge or machinery on any such stream, except in cases where the
same have been abandoned for a period of twelve [12] months. {Acts 1905,
ch. 167, § 29, p. 521}

13-2-4-7. Fund to remove obstructions. — The boards of commis-
slonars of the several counties shall have power to use such sums as may be
appropriated from the county treasury, and as they may deem necessary, to
remove obstructions from streams thal have been heretofore or muy be
hereafter declared navigable according Lo law. [Acts 1905, ch, 167, § 30, p.
b2t.]

13-2-4-8. Gates at river banks, — Persons living on or owning
property along any watercourse that is naviguble for buats of & large size,
are hereby authorized to hang gates sl ur neur Lhe top of the bank, scrogs
any road leading down the bank and termninating at such walorcourse, save
in the limits of towns and cities. {Acts 1905, ch, 167, § 34, p. 621.]
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13-2-4.9. Peuvmnit required by department. — (a} A person, other than
a public or municipal water utility, may not:
t1y Flnee, fill, or erect a permanent structure in;
(21 Romove water from; or
13) Remove material from;
A navigable waterway without a permit from the department.

(bt An mrpplication for a permit under this section must be made in a
manner prescribed by rule.

{c} The department shall issue a permit if its issuance will not;

{1} Unreasnonably impair the navigability of the waterway;
{2) Cause significant harm to the enviranment; or
(3} Pose an unreasonable hazerd to life or property.

{d) A separate permit is not required under this section for an activity
permitted under IC 13-2-22, IC 13.4.1, IC 13-8, IC 14-3-1-14.5, or IC
14-3-3.4, However, a permit issued under any of those statutes must aleo
apply the requirements of this section with respect to an activity within a
navigable waterway,

{e} A separate permit is not required under this section for an activity for
which a permit has been issued under 16 U.S.C. 1451 (Coasta! Zone
Management Act), 33 U.B.C. 1344 (Clean Water Act), or 40 U.8.C. 6930
{Comprehensive Recovery Compensation and Liability Act).

(D) The department shall adopt rules under IC 4-22-2 to implement this
section. :

{g) A person who violates this section commits a Class B infraction.
IP.1L.75-1989, § 7.]

Cross Referonces, Infraction and ordi
nance vielation enforcement proceedings, IC
34-4-32,

CHAPTER §
NAVIGABLE STREAMS--KANKAKEE RIVER

SROTION.
13.2-5-1. Kankakeo River declared naviga-
ble etream.

13-2-5-1, Kankakee River declared navigable stream. — The
prfion of the Knnkakee River that flows through the state of Indiana from
the Indiana-Mirhigan border to the Indiana-Ilinois border is hereby
drelared to be a navigable stream for the purpose of exercise of the police
puwer of the soverelgn state of Indiana. [Acts 1961, ch. 241, § 1.]

Cross References, Kankakee River state
pork nnd forest. 10 14-6-10-1, 14.6-10-2,




)1 ENYIRONMENT RN

Tzh.;z Conseréutlon of poluble ground watey; mixing of

i potuble ardl nonpotable waters; use of prolific
aguifer; water fluod projects

4323 Violuthons

12.3-1 Flowing waler welly; reduction of
flow

Sec. 1. The department of natural resounrces

yhereby authorized to require owners of flowing

ater wells 1o veduce the flow from such wells as

. fray deem advisable to prevent the loss or

asle of petable water which is not being put to a

aeficiul use. (Formarly: Acts 1957, 309, 8.1.)

ls wnended by P.L.24-1987, SEC.32.

32-3-2 Conservation of potable ground wa-
ter; mixing of potable and nonpu-
table waters; use of prolific aqui-
fer; water flood projects

Sec. 2. A permit, to be issued free of charge,

st be obtained from the department of natural

wsourees Lo inject, pump, or otherwise introduce
éable ground water into any underground for-
wlionss which contain nonpotable water. Appli-
gion for sald permit shall be made on forms
weseribed by the department of natural re-
wrees, and the permit shall be issued upon
weipt of upplication, unless the depariment
dermines from the application that an investi-
alion is necessary. The department of patural
wources shall have the right, after an investiga-
on has been conducted and & hearing has been

dd, to deny permission to any applicant to

geet, pump, or- otherwise introduce potable

mund water into any underground formations
lich contain nonpotable water when such prac-

e would constitute & waste of potable ground

sier o threaten to impair or exhuust the supply

{the area and when availuble nonpotuble wateis

aid be used in lien of potable waters. The uge

ipotable water obtained from a prolific aguifer
jjacent to a permanent flowing stream which is
widly recharged is hereby excluded, provided
gt the operator shall notify the depariment of
sural resources, on a form preseribed by said
partment, of any use of sald prolific aquifer and
dude thereon a fair approximation of the vol-
¢ of potable waters {o be used. Any person,
i, or corporation operating a water flood

project using potable ground watvr it Murch 11,
1957, shall huve the vight to continbe sich el
and to use such additivnal potable watlur s ey
be necessary, provided, however, that shoald an
energency avise affecting the water sippdy o
household or furin use, in which event the duprant
ment may, after notice and heaving, order such
person, firm, or corporation to couse the use of
sych potable ground water, (Fuormerly Aoty
1937, ¢.309, 52 Ay amended by L1037,
SEC.35.

13-2-3-3 Violations

Hee. 3. A persun who violsles (his chapter
vommmits s Class C infeaction,  Buach Joy of
vivlation constitutes z sepurate wifense, {(For
mierly: Acty 1957, 0.900, 8.8.) As taicidued by Aels
1998, PL3 SEC1314

Chapter 4. Novigable Walerways

Seclivn

142-4-1  Authority to deddare pavignlillity; paitiou

13-2-4-2  Examlootion of stresm or wakereourss; deckira
tion of navigubliity

14248 Repealed

14244  Obstructlng navigsble stremm wr waleresose
penattles

18246 Piery, wharves, docks or harbors

13.2-4-6 Effect of declaration of pavigalilly wn uills,
dama, agueducts, hiidges, ole

13-2-4-7  County expendilures to remuve ubslirdelivis

13248  Gates neross roads leading te water

13-24-9  Erection of atructures in or veinaval of water v
materind from navigable waturwoys; pertails

13-2-4-1 Authority to declare navigability;
petition

See, 1. The boards of commisstoners in the
several counties in this stute wre wuthurized tw
declare any stream or water-course in their
respeetive counties navigable, on the pelitivn uf
twenty-four (24) freeholders of the cuunty, resil
ing in the vicinity of the stremn which it iy
intended to be declared naviguble. (Formerly:
Acls 1905, ¢.167, 5.24)

13-2-4-2 Exsamination of stream or wuter
course; declaration of nuvigability

Sec. 2. On the filing of the petition provided
for in section 1 of this chapter, iny such lrouid
shall cause an expmination of the streum v
watercourse intended to be declured navigable w

(Ge 3
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13-2-4-2 : ENVIRONMENT 69 -

he niade by some svitable persom, who shall
ascertain snd report to the board the length of
the =ame, and how much thereof is capable of
boing  declayed navigable, which report such
boardd shall ennfivm if satisfied that the stream, if
navigihie, would he of public utility; and there-
wpnn surdh board shall declave such stream navi-
gahle and vause the report to be recorded on the
reentdds of the bonrd, as public highways are
vecolod.  (Fapinerly: Acts 1905, ¢.267, s.25.) As
winended by P.1.:33-1987, SEC.3).

13-2-1-1  Repealed

(Repended by P.1.1-1890, SEC.205.)

13-2-1-8  Obstrociing navigable stream or wa.
tercourse; penalifes

See. 4. Any person obstructing any stream or
water-gonyse declared ravigable shail be linble to
the sames pains and penalties as persons guilty of
obslrueting publie highways; and the general
I governing public highways, and the laying
et and working theveof In all other vempects,
shall, =0 fur as applicable, govern in the defining
aiel working of navigable water-caurses. (For-
merlp: Avtx 100G, 0,167, 2.27.)

13565 Plers, wharves, docks or harbors

Bae Ko Ang ripdan owner of lands within
this sfute hovdering upon a navigable stream may
hesildd aned ninintsin within his premises sa horder-
ing o such strown, and upon the submerged
el beneath the water theveof, plers, wharves,
ek ar harbaes it aid of navigation und com-
mepee, aird may use, ocenpy and enjoy the same
ax appurfensat to Tis said lands: Provided, That
sl pers, dacks and wharves shall not extend
inte ench stream forther than is necessavy to
aecmatnodate shipping and novigetion, and in no
e wo s b ohitiiet the smne,  (Fornerly: Acts
EHEL e dRT, 8280

P04 Bifeel of declaration of navigahility
nn milte, damg, squeduels, hridges,
vlg, .

Hee, 8, The deelnration of water-ennrses as
e jpabde by coiendy hoavds shall not affect any
i, i, seprethned | einduet, bridge o machinery
o sir mwb afresn, exeept in coser where the
sane lgeee hoen aladoned for a poriod of twelve
10 membha (Formerly Acls 1005, 0167, 8.20.)

13-2-4-7 County expenditurez to remove oh

structions ]

Sec. 7. The boards of commisslonera of the

several counties shalt have power to wme md
sums as may he appropriated from the counly
treasury, and as they may dwem necessary, &
remove obstractions from streams that have been
heratofere or may be hereafter declared navigs
ble according to law. (Formerly: Acts 1905
c.167, 5.80.)

13-2-4-8  Gates across roads leading to wale
Bee. 8. Persons living on or owning propery
along any water-course that is navigable for bosis
of a large slze, are hereby authorized to hang
gates at or near the top of the bank, across any
road leading down the bank and terminating 2t
such water-conrse, save in the limits of towns axd
cities. (Formerly: Acfs 1905, c.167, 8.34)

13-2.4-9  Erectlon of structures in or remoral
of water or material from navige
bile walerways; permits

See, 8. () A person, other than a public of
municipal water utility, may not:

(1} place, fill, or erect a permanent structure

in;

(2) remove water from; or

(8} remove material from;
a navigable waterway without a permit from fe
department of natural resources,

(hy An application for a permit under M

section must be made in a manner preseribed b

rule.
(¢} The department shall issue a permit if its
issurmece will not:
{1} nnreasonably inipair the navigability of the
waterway;

(2) cause significant harm to the environment
oF '

(8) pose an unreasonable hazard to life o

proporty,

(Y A separate permit is nob requived mlr ]
this soctlon for an activity pormitted under IC
13-2-1R6, 1IC 13-222, IC 1341, IC 114




